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STATEMENT OF THE ISSUES PRESENTED ON APPEAL 
I. Whether defendant's f a i l u r e to provide an adequate 
record on appeal or c i t e to the record precludes t h i s Court from 
considering h i s claims of error. 
- i i i -
IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, 
P l a i n t i f f - R e s p o n d e n t , 
- v -
JERRY D. GRIFFITHS, 
Defendant -Appe l lant . 
Case No. 860470 
P r i o r i t y No. 2 
STATEMENT OF THE CASE 
Defendant Jerry D. Griffiths, was charged with 
Aggravated Robbery, a first-degree felony, in violation of Utah 
Code Ann. § 76-6-302 (1978), for an act occurring November 29, 
1985 (R. 14). Defendant filed a notice of alibi on May 28, 1986 
(R. 28-29). 
Defendant was convicted of Aggravated Robbery in a jury 
trial held June 19, 1986, in the Second Judicial District Court, 
in and for Davis County, State of Utah, the Honorable Douglas L. 
Cornaby, presiding (R. 66, 71). Defendant was sentenced by Judge 
Cornaby on August 26, 1986, to imprisonment in the Utah State 
Prison for a term of five years to life for aggravated robbery. 
Defendant was sentenced to an additional term of one to ten years 
to be served consecutively for the use of a firearm (R. 84). 
STATEMENT OF THE FACTS 
No facts are available in the record provided by 
defendant to support his claim on appeal. The record indicates 
that defendant designated certain portions of the trial 
t r a n s c r i p t t o be i n c l u d e d a s of t h e Record on Appeal (R. 9 0 ) . 1 
However, t h o s e p o r t i o n s m e r e l y r e l a t e t o h i s own t e s t i m o n y a t 
t r i a l and do n o t a p p e a r p e r t i n e n t t o t h e i s s u e he r a i s e s on 
appeal* Moreover , t h e r e i s no t r a n s c r i p t i n t h e r e c o r d and no 
f u r t h e r i n d i c a t i o n t h a t a t r a n s c r i p t was e v e r p r e p a r e d . 
SUMMARY OF ARGUMENT 
POINT I . D e f e n d a n t ' s f a i l u r e t o p r o v i d e an a d e q u a t e 
r e c o r d on a p p e a l t o s u b s t a n t i a t e h i s a l l e g a t i o n s p r e c l u d e s t h i s 
C o u r t from c o n s i d e r i n g h i s c l a i m s of e r r o r . 
ARGUMENT 
POINT I 
DEFENDANT'S FAILURE TO PROVIDE AN ADEQUATE 
RECORD PRECLUDES THIS COURT FROM CONSIDERING 
HIS CLAIM. 
Defendan t a l l e g e s t h a t t h e t r i a l c o u r t e r r e d i n deny ing 
a p u r p o r t e d mo t ion f o r a c o n t i n u a n c e of t ime t o a l l ow him t o 
p r o c u r e a t t e n d a n c e of t h r e e a l i b i w i t n e s s e s who he c l a i m s f a i l e d 
t o a p p e a r f o r t r i a l . He a l l e g e s a v i o l a t i o n of t h e S i x t h 
Amendment of t h e U n i t e d S t a t e s C o n s t i t u t i o n and A r t i c l e 1 , 
S e c t i o n 12 of t h e Utah C o n s t i t u t i o n . A p p e l l a n t ' s B r i e f a t 5 . 
However, d e f e n d a n t h a s f a i l e d t o p r o v i d e an a d e q u a t e r e c o r d t o 
e n a b l e t h i s Cour t t o c o n s i d e r t h i s i s s u e . 
W i t h o u t a t r a n s c r i p t of t h e p r o c e e d i n g s be low, i t i s 
no t p o s s i b l e t o d e t e r m i n e t h e a c c u r a c y of d e f e n d a n t ' s c l a i m s . 
1 De fendan t r e q u e s t e d t h a t " t h e f o l l o w i n g p o r t i o n s of t h e 
p r o c e e d i n g s a t t r i a l be t r a n s c r i b e d : 
D i r e c t e x a m i n a t i o n of D e f e n d a n t , J e r r y G r i f f i t h s 
C r o s s e x a m i n a t i o n of D e f e n d a n t , J e r r y G r i f f i t h s 
R e d i r e c t e x a m i n a t i o n of D e f e n d a n t , J e r r y G r i f f i t h s " (R. 90) 
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This Court should not consider allegations that are based on 
matters outside the record on appeal. As this Court has held in 
its recent decision of State v. Miller, 718 P.2d 403, 405 (Utah 
1986): 
If an appellant f a i l s to provide an adequate 
record on appeal, t h i s Court must assume the 
regular i ty of the proceedings below. State v. 
Robbins, Utah, 709 P.2d 771 (1985); S ta te v. 
Jones, Utah, 657 P.2d 1263 (1982). 
There i s no support in the record for defendant 's 
claims. This Court has before i t only a record of the pleadings 
which does not contain defendant 's motion for a continuance or 
the judge ' s denial of tha t motion. Therefore, t h i s Court must 
assume regular i ty in the proceedings in the t r i a l court and 
summarily affirm defendant 's conviction. 
Also noticeably absent in defendant 's brief i s any 
reference whatsoever to the record. Defendant's f a i l u r e to c i t e 
to the record in support his conclusory a l lega t ions i s grounds 
for affirmance. State v. Sutton, 707 P.2d 682 (Utah 1985); see 
also Utah R. App. P. 24(a)(6) (1985). 
Even if defendant had c i ted to the record, the record 
f a i l s to subs tan t ia te his claims on appeal.2 Defendant al leges 
that the t r i a l court erred in denying h is motion for a 
continuance. This Court, in dealing with continuances, has held: 
2 The scant record provided shows tha t he has misstated the 
f ac t s . He claims that only two a l i b i witnesses t e s t i f i e d a t 
t r i a l : Darlene Gray Newsome and William White. Appel lant ' s 
Brief a t 3. However, the record s t a t e s that there was a th i rd 
a l i b i witness who t e s t i f i e d : Kenneth L. Shelly (R. 71-72). The 
record also s t a t e s that there were six a l i b i witnesses who were 
served with subpoenas: William White, Darlene Newsome, Kenneth 
L. Shelly, Paula Tafoya, Mike Ewell, and Jer ry Turpin (R. 28-29, 
67) . Mr. Turpin was found in contempt of court for f a i l u r e to 
appear (R 75-76). 
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I t i s w e l l - e s t a b l i s h e d that the granting of a 
continuance i s d iscret ionary with the t r i a l 
judge. Absent a clear abuse of that d i s c r e t i o n , 
the dec is ion w i l l not be reversed by t h i s Court. 
State v. Creviston, Utah, 646 P.2d 750 (1982); 
S tate v. Moosman, Utah 542 P.2d 1093 (1975). I t 
i s a l so w e l l - s e t t l e d that when a defendant moves 
for a continuance in order to procure the testimony 
of an absent w i tness , as i s the case here, he must 
show that the testimony i s material and admiss ib le , 
that the witness could ac tua l ly be procured within 
a reasonable time, and that due d i l i g e n c e had been 
exerc ised before making the request . State v. 
Creviston, supra. 
State v. Will iams, 712 P.2d 220, 222 (Utah 1985) (emphasis 
added); see a l s o . State v. Humphreys, 707 P. 2d 109, 110 (Utah 
1985); c . f . , Utah R. Civ. P. 40 (b ) . 
Without an adequate record, i t i s impossible to 
determine i f the t r i a l judge abused h i s d i s c r e t i o n . From the 
record provided i t cannot be determined whether defendant 
ac tua l ly made a motion t o continue (see R. 7 1 ) . If he did make a 
motion, the record f a i l s to r e f l e c t what defendant asserted in 
support of a continuance or the length of the continuance sought. 
Nor does the record r e f l e c t what t e s t the t r i a l judge applied in 
determining whether to grant or deny defendant's motion. I t i s 
a l so unclear whether the testimony of the absent wi tnesses was 
material and admiss ible . The record a l s o does not ind icate why 
the wi tnesses f a i l e d to appear for t r i a l . They may have been 
f u g i t i v e s from j u s t i c e whose whereabouts were unknown. I t i s 
unclear whether defendant and defendant's counsel r e a l l y acted 
"in a good f a i t h , d i l i g e n t and responsible manner in working to 
ensure the attendance of the defense witnesses" Appel lant ' s 
Brief at 3 . The record a l s o does not r e f l e c t whether defendant 
was ac tua l ly prejudiced by the wi tnesses ' f a i l u r e t o t e s t i f y at 
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t r i a l . 3 
Defendant r a i se s other a l l ega t ions in his brief that 
are not supported by the record: 
—Each of the a l i b i witnesses had appeared in an 
ea r l i e r t r i a l . Appel lant ' s Brief at 1 , 2. 
—Eyewitness testimony is the only hard evidence 
against defendant. Jjj. a t 1. 
—Each a l i b i witness was interviewed by a 
representa t ive of the Davis County Attorney 's 
Office and Davis County Sher i f f ' s Office and 
found wil l ing and able to t e s t i f y . Id. a t 2. 
—Each of defendant 's witnesses was again i n t e r -
viewed by Detective Stevens on June 19, 1986. Id . 
a t 3. 
—Neither defendant nor his counsel knew that three 
of the i r witnesses would not appear for t r i a l . Id. 
—On November 29, 1985 at approximately 6:30 p.m. 
defendant was with the five a l i b i witnesses a t the 
Barbed Wire Lounge in Sal t Lake City, Utah. Id. 
—Each witness would confirm defendant 's a l i b i . Id. 
—"The testimony from the five proposed witnesses was 
d i rec t and f i r s t hand. Based on the information 
gathered by Officer Stevens in his interview of each 
witness, no foreseeable problems were evident to 
preclude introduct ion of any of said testimony." 
Id . a t 4. 
—The testimony of the three absent witnesses was 
important and subs t an t i a l , rd. a t 4 and 5. 
—"The c o u r t ' s waiving the attendance of the three 
witnesses was a subs tant ia l impediment to Defendant's 
obtaining a f a i r t r i a l . w Id . at 5. 
The above a l lega t ions which defendant makes throughout 
h i s brief are wholly unsupported in the record provided. 
3 in h i s brief at 5, defendant claims " [ i l t i s reasonable to 
presume that the absence of three subs tan t ia l witnesses may very 
well have a l te red defendant 's t r i a l s t r a t egy . " (emphasis added). 
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Therefore, t h i s Court should summarily affirm defendant's 
convic t ion . 
CONCLUSION 
Because defendant has f a i l e d to provide an adequate 
record on appeal and has also neglected to c i t e to the record, 
the State r e s p e c t f u l l y requests that t h i s case be summarily 
affirmed. 
DATED t h i s ' ; day of February, 1987. 
DAVID L. WILKINSON 
Attorney General 
EARL F. DORIUS 
Ass i s tant Attorney General 
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